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On June 26, 1996, this Court held a hearing on the Motion of Lease

Investment Corporation ("LIC ") for relief from stay.  After consideration of the evidence

adduced in support of that Motion, I make the following Findings of Fact and Conclusions

of Law.
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FINDINGS OF FACT

Leave Investment Corporation is the lessor of an eight-passenger business

jet aircraft leased by the debtor-in-possession ("Debtor") with a gross lease balance,

exclusive of purchase option, of $599,287.50 (Movant's Ex. "1" and "2" and Movant's proof

of claim).  The lease agreement relates to a Hawker HS125-1A/731, registration number

N731BW, Serial Number 250 75, including two G arrett TFE 731-3R1H engines (M ovant's

Ex. "2").  The lease is a closed-end, 60-month lease which obligate s the Debtor to , inter alia ,

make monthly payments  of $22,830.00 plus sales tax on the twelfth day of each month.  The

lease ends, under the terms of the agreement, in May 1998.  The lease  is personally

guaranteed by Mr. and Mrs. Ro bert J. Mills, principals of the Deb tor.

The lease affords the Debtor a  "first right of refusal" to purchase the aircraft

for fair market value to be determined by, "an agreed licensed aircraft appra iser."  Exper ts

for both parties a gree that the p lane is curren tly worth around $ 1 million, wholesale (Tr.  p.

28, 67).  Lease  Investmen t Corpora tion paid $1 ,050,000.00 for the aircra ft in 1993 (Tr. p.

28).

The lease agreement also requires the Debtor to maintain and insure the

aircraft at the Debtor's ex pense.  Aircraft maintenance includes the repair of things which

break as well as an extensive regimen of inspections, scheduled preventative maintenance,

and equipmen t overhauls .  Some of the maintenance must  be done on a calendar basis; other
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maintenance is scheduled according to the number of hours the plane has been flown.

The fixed costs which accrue for FAA-mandated, calendar-based

maintenance should average in excess of $4,3 00.00 per m onth.  The  accruing v ariable costs

of maintenance which  are based o n the number of hou rs that the aircra ft is operated w ill

average approximately $580.00 per flight hour (Tr. p. 25).  By possessing and operating the

subject aircraft, the Debtor consumes that portion of the value of the aircraft which is

attributable  to the most recent overhauls, inspections and preventative maintenance done on

the aircraft (Tr. p. 27).

As part of its o bligation to maintain the aircraft, the D ebtor is required by

the lease to keep in effect the "Maintenance Service Plan" ("MSP").  The MSP contract

obligates Allied Signal Corporation to maintain the engines on the aircraft accord ing to

standards established by the engine's manufacturer, Garrett.  The cost of the MSP contract

is proportional to the amount of time that the Debtor flies the airplane, with a fixed monthly

minimum.  Allied Signal calculates the amount due each month based on the Debtor's report

of aircraft usage.  The Debtor's financial officer, Mr. Cansler,  believes that the Debtor has

been making payments to Allied Signal, but no witness for the Debtor could show that the

appropriate  amount has been paid, or that the Debtor has sent monthly operating reports to

Allied Sign al.

The initiation of an M SP contract on this aircra ft costs approximately
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$300,000.00 to $600,000.00, depending on the age and condition of the engines  (Tr. p. 26,

83); therefore, maintenance, and m ore particularly, preservation of the MSP contract, has

a profound impact on the valu e of the plane.  Mov ant's witness te stified that the pla ne wou ld

have a value  of $150,000.0 0 if the MSP contract were allowed to lapse and if the engines

were run  to a point where they would require rebuild or replacem ent (Tr. p . 27) .  Debtor 's

witness testified that the value of the airplane with run-out engines would be around

$900,000.00 w ith MSP intact (T r. p. 73).

Debtor filed its Chapter 11 petition on February 21, 1996.  Debtor has failed

to make post-petition payments coming due LIC under the subject lease o n March 12, April

12, May 12 and June 12, 1996.

Debtor introduced a written secondary purchase option in favor of Mr.

James Bishop and signed by LIC (Ex. D-2).  The purchase option provided that in the event

First American complied with all of the terms of the lease, but failed to exercise its fair-

market-value purchase option, Bishop could buy the plan for $150,000.00.

LIC 's witness, Mr. Bill W alker, was personally involved in the negotiation

of both the lease between LIC and the Debtor, and the purchase option (Tr. p. 21).  He

testified that guarantor Robert J. Mills demanded the right to designate a secondary optionee.

Mr. Mills did not take the option himself, or designate the Debtor as the optionee (Tr. p. 36-

41; Tr. p. 43-44).  The $150,000.00 price of the option given to Bishop was based on



1 Although the subject lease was created on May 13, 1993, be fore the effe ctive d ate of a men ded O .C.G .A.

§ 11-1-201(37) and is not technically controlled by that statute, the statute largely codified pre-existing case law.

Paz, supra .
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Walker 's worst-case prediction of the  value of the aircraft at the conclusion  of the lease (Tr.

p. 46).

LIC sent Bishop a letter, post-petition, terminating his secondary option

based on First American's default in lease payments (Ex. P- 4).  In response, Bishop

disclaimed any knowledg e of, interest in, or right to the option (Ex. D-3 ).

CONCLUSIONS OF LAW

Whether a contract is a lease contract or a purchase contract is a question

of state law .  In re Paz, 179 B.R. 743 (Bankr.S.D.Ga. 1995).  At O.C.G.A. Section 11-1-

201(37), the Georgia Code describes the characteristics which tend to distinguish a lease

from a purchase con tract.1

I hold the contract between Lease Investment Corporation and the Debtor

to be a true lease, based on the following characteristics:

1) It is for a fixed term  which is sh orter than the  economic life of the lease d aircraft;

2) The lessee is not bound to renew the lease or become the owner of the property at

the conclusion of the lease term;
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3) The lease affords the lessee no renewal option;

4) The "purchase option" at the conclusion of the lease term is not one for nominal

consideration.  It requires the Debtor to pay the appraised fair market value of the

aircraft at the time of the exercise of the option.

The existence of the "Bishop O ption" does not turn this lease into a sale

transaction.  First, the Debtor is not the optionee.  The existence of a secondary option

agreement between LIC and Bishop does not change the terms or character of the lease

agreement between the Debtor and LIC.  Second, the Bishop Option is not one for nominal

consideration and the on ly option held expressly by Debtor is a fa ir market value lease.  On

its face, $150,000.00 is non-nominal.  More important, the uncontradicted testimony of Bill

Walker is that the figure was negotiated in 1993 based on Walker's worst-case prediction of

the value of the aircraft at the conclusion of the lease (Tr. p. 46).  Accordingly, the

$150,000.00 secondary option could, in fact, approximate fair market value.

Since I find the agreement at issue to be  a true lease, it is an executory

contract within the meaning of 11 U.S.C. Section 365.  LIC, as a lessor, is entitled to the

protections of 11 U.S .C. Sections 365(d)(10 ) and 363(e).

Section 365(d)(10) of the Bankruptcy Code provides that the trustee (or

debtor-in-possession),



2 HCFA is funding the Debtor on a cost reimbursement basis.  H CFA  has tak en the  positio n that it w ill only

reimburse  the D eb to r fo r fl ight  ex pe ns es  eq ua l to  thos e o f com me rc ial  air lin e f lig ht s.  A t a h ea rin g o n the  D eb to r's

motion for authority to pay various creditors, including LIC, HCFA  objected to the motio n to the  exten t that it wo uld

have authorized payments to LIC and another aircraft lessor.   To resolve the objection, the Debtor agreed not to pay

the aircraft lessors without further consent from HC FA.
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. . . . shall timely perform all of the obligations of the
debtor . . . first arising from or after 60 days after the order
for relief in a case under chapter 11 of this title under an
unexpired lease of personal property . . . until such lease  is
assume d or rejected . . . .

Debtor has failed to do so, and may be unable to do so in the future without either the

consent of the United States ("HCFA") or without violating the order under which the

Debtor's operations continue to be funded by HCFA.2

The Bankruptcy Code does not specify the penalty to be imposed on the

trustee/debtor-in-possession for failing to  make Section 352(d)(10) payments.  The obvious

intent of Section 362(d)(10) is to limit the economic impact on lessors of the loss of rental

income while the automatic stay deprives them of their leased assets.  If a trustee/debtor-in-

possession cannot or will not make Section 362(d)(10) payments, one logical consequence

could be the loss of leased assets.  I conclude that the failure to make Section 362(d)(10)

payments may constitute "cause" for lifting the stay pursuant to 11 U.S.C. Section 362(d)(1).

A party opposing a motion for relief from stay has the burden of proving the

movant is adequately protected.  See 11 U.S .C. § 362(g)(2) .  Debtor has failed to prove that

LIC 's interest in the aircraft is adequately protected.  Witnesses for both parties agreed that
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it is essential to the value of the plane that the Debtor continue to pay the MSP contract

payments (Tr. p. 90 ).  The amount due each mon th is a fixed min imum figure  plus a variab le

figure which relates to the number of hours tha t the plane is flown (Tr.  p. 78).  Debtor has

not shown that it has prov ided the M SP contractor, Allied S ignal Corp oration, with  monthly

reports.  Debtor's chief financial officer testified that the Debtor is making payments to

Allied Signal, but could not say precisely how much was being paid.

Debtor contends that a significant equity cushion protects LIC .  However,

it is clear that the equity cushion which ex ists if the MSP contract is in place co uld quickly

disappear if the MSP co ntract were allowed to lapse, or if a cost-prohibitive airworthiness

directive grounds the plan (T r. p. 28).  In order to provide adequate protection, Debtor must

resume payment of the lease obligation, or "cause" to lift the stay will be established.

O R D E R

Pursuant to the foregoing Findings of Fact and Conclusions of Law, the

Debtor IS ORDERED  to commence, effective August 1996, making the monthly lease

payments and fulfill  all Maintenance Service Plan obligations, pending a decision whether

to assume the  lease.  In the ev ent Debto r fails to do so and fails to cure a ny default within

ten (10) days of the filing of an affidavit of non-comp liance, the Court will, without further

not ice , enter  an o rder lif ting the stay.
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Lamar W . Davis, Jr.
United States Bankruptcy Judge

Dated at S avannah , Georgia

This        day of August, 1996.


